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Update on Class Action Tolling for “Early Filers”: The Supreme Court
Denies Certiorari in In Re Hanford Nuclear Reservation Litig. and
Leaves Unresolved a Key Dispute Regarding the Tolling Rules for

Statutes of Limitations Provided by Class Actions

by Scott Shorr, Esq. and Mark Friel, Esq.”

In the March-April 2006 issue of this journal
appeared an article by Robert Stoll! and Scott Shorr
entitled “Too Late and Too Early: The Inconsistent Toll-
ing Rules for Statutes of Limitations Provided by Class
Actions.”? The subject of that article was the tolling of
individual statutes of limitation through the filing and
maintenance of a class action. A pair of United States
Supreme Court cases from 1974 and 1983, respectively
— American Pipe3 and Crown Cork* — established the
general proposition that, when a class action is filed, it
tolls the statute of limitations on the individual claims
for putative class members until the time a court issues a
decision regarding class certification. Another Supreme
Court case, Eisen v. Carlisle & Jacquelin,’ seemed to
extend tolling to actual class members who decide to opt
out after a class is certified.

Late last fall, the Supreme Court appeared poised to
fill in a gap that has only become apparent in the last ten
years or so. The defendants in /n re Hanford Nuclear
Reservation Litig.% had appealed a decision by the Ninth
Circuit in which, among other things, the court held that
American Pipe tolling applies to putative class members
who elect to file separate suits prior to a determination
on class certification. One of the questions presented by
the defendants in their petition for certiorari was:
“Whether the Ninth Circuit erred, and deepened an
acknowledged circuit split, by holding that a putative
class member who files an individual lawsuit while a
motion for class certification is pending is nonetheless
entitled to class action tolling.”” On December 15, 2008,
the Supreme Court denied certiorari, leaving unresolved
an issue that appears to have created a split among the
circuit courts.

As the 2006 article noted, since the late 1990s there
have been an increasing number of courts, including the

* Scott Shorr and Mark Friel are shareholders at Stoll Stoll
Berne Lokting & Shlachter PC in Portland, Oregon. They
often represent lead class plaintiffs in securities, consumer,
employment, and environmental class action litigation.
They also represent the Oregon Public Employee Retire-
ment Fund and advise large institutional shareholders as to
whether to opt out of class action securities litigation to
pursue individual claims.

U.S. District Court for the Southern District of New
York in In re WorldCom, Inc. Sec. Litig.8 (later reversed
by the Second Circuit), that have interpreted American
Pipe and Crown Cork in such as way as to deny the ben-
efits of class tolling to those who file individual actions
prior to the class certification decision. According to the
Southern District of New York’s Judge Cote in World-
Com, “[a]pplying the tolling doctrine to separate actions
filed prior to class certification would create the very
inefficiency that American Pipe sought to prevent.”® The
2006 article explained that, however well-intentioned
this particular interpretation may be, it is inconsistent
with many of the purposes of class action tolling of indi-
vidual statutes of limitation, as well as other, related
class action jurisprudence.

Not surprisingly, the law has continued to develop —
and rapidly so — since the spring of 2006. At that point
in time, a number of district courts'? and the First and
Sixth Circuits!! had weighed in, almost universally
against tolling for early filers. One of the few exceptions
was the 1990 decision by the Northern District of Illi-
nois in Rochford v. Joyce.? This trend appeared to shift
beginning in August 2006 when the Western District of
Missouri held in Lehman v. United Parcel Servs., Inc.
that it could find “no basis in either Supreme Court or
Eighth Circuit precedent for ruling that the statute of
limitations should not be tolled because Lehman chose
to sue sooner than he had to.”!3 The District of Colorado
came to the same conclusion in Schimmer v. State Farm
Mut. Auto. Ins. Co., also decided in August 2006.14
Then, in July 2007, the Second Circuit reversed the
Southern District of New York’s 2003 decision in World-
Com.!5 The Ninth Circuit in In re Hanford initially
sided with the Sixth Circuit in a decision handed down
in August 2007,1¢ apparently unaware of the Second
Circuit’s then-recent decision,!” but reversed itself the
following year.!8 The Second and Ninth Circuits were
later joined by the Tenth Circuit in State Farm Mut.
Auto. Ins. Co. v. Boellstorff:1°

As it stands now, there appears to be a split
between the Second, Ninth and Tenth Circuits on the
one hand, and the First and Sixth Circuits on the other.
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District court cases in the Third,2? Fourth?! and Elev-
enth Circuits?? have also refused to apply American
Pipe tolling to early filers, while at least one district
court case from the Eighth Circuit — Lehman®3 — has
gone the other way. There is a split among district
courts in the Fifth Circuit,24 and there are splits within
the Northern District of Illinois?5 and within the Dis-
trict of Columbia.26

The division among these courts results from their
differing perceptions of the main purpose of the Ameri-
can Pipe tolling doctrine. Those courts that deny tolling
to plaintiffs who file early argue that the primary objec-
tive of tolling is to reduce the total number of lawsuits
filed. Quoting the later-reversed WorldCom decision, the
Sixth Circuit held in Wyser-Pratte Mgmt.: “The parties
and courts will not be burdened by separate lawsuits
which, in any event, may evaporate once a class has
been certified. At the point in a litigation when a deci-
sion on class certification is made, investors usually are
in a far better position to evaluate whether they wish to
proceed with their own lawsuit, or to join a class, if one
has been certified.”2’

The courts that allow tolling for early filers, in con-
trast, view the reduction in lawsuits as merely “an inci-
dental benefit of the American Pipe doctrine,” and focus
on what they contend are the more significant interests
at stake: the defendant’s right to notice; and an individ-
ual’s right to sue. Where an individual files an action
prior to the certification decision, the defendant’s right
to notice is unaffected, since the filing of the putative
class action provided whatever notice was required.
Moreover, giving individual plaintiffs the benefit of toll-
ing preserves their right to sue at the time of their choos-
ing. As the Second Circuit explained in WorldCom,
“[t]he American Pipe tolling doctrine was created to
protect class members from being forced to file individ-
ual suits in order to preserve their claims. It was not
meant to induce class members to forgo their right to
sue individually.’?8 In the authors’ view, this is the cor-
rect rule and may signify the emerging trend.

The Tenth Circuit in Boellstorff also squarely
addressed the multiplication-of-lawsuits argument
advanced by some courts (and defendants), noting that a
rule denying American Pipe tolling to early filers “has
the potential to backfire:”

The rule would compel individual class members to
make a choice as the limitations period for their
individual claim approaches: file an individual
action now or sit tight for a class certification deci-
sion, no matter how long it might take. Litigants in
this bind might file placeholder suits rather than risk
placing their individual actions on ice during a
potentially prolonged class certification process.
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Thus, ... [such a] rule might well precipitate a
“needless duplication” of actions that would
“deprive Rule 23 class actions of the efficiency and
economy of litigation which is a principal purpose
of the procedure.” American Pipe, 414 U.S. at 553-
54,94 S.Ct. 756.29

It is entirely possible that, if given the chance to
revisit the issue, those courts that have thus far denied
American Pipe tolling to early filers would change their
position. After all, those courts have relied to a signifi-
cant extent (although not exclusively) on district court
cases from California and New York that are no longer
good law. In fact, despite having denied tolling for early
filers in two previous decisions — Wachovia Bank &
Trust Co. and In re Federal Nat’l Mortgage Assoc. Sec.,
— in August 2008 the District of Columbia in Howard
bucked the prevailing trend in its district and adopted the

reasoning of the Second and Ninth Circuits.3?

Despite the Supreme Court’s refusal to review In
re Hanford, if the rift between the circuits continues to
grow, the Court may soon have to resolve the issue
once and for all. For now, whether a putative class
member gets the benefit of American Pipe tolling
where he or she files an individual action prior to a
class certification decision all depends on where the
individual case is filed.
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